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EX PARTE 
+GfflPii l:OMMUNII:t~T1IJNS CCM:.IISS~~~; 

OFFICF O i  1Ht SECRCiP.RY 

March 26, 2003 

Marlene Donch 
Secretary 
Federal Coinmunications Commission 
The Portals 
TM'-A325 
445 12"Street, S.W. 
Washington, D.C.  20554 

Re. Notice of Oral Lx I'arre Presentations 
~ CC Docket Nos. 01-337. 02-22, 98-10. 95-20 

Dear h4s Dortch. 

On h4arch 25, 2003, Dave Raker, Vice President for Law and Public Policy, EanhLink, 
Inc , and Mark O'Connor of Lampert & O'Connor, P.C.:  met with Matthew Brill, Senior Legal 
Advisor 10 Commissioner Abernathy During the meeting, EarthLink discussed its positions 
previously tiled in the above-referenced dockets The parties also discussed EarthLink's expavle 
letter tiled in the above-referenced proceedings on March 24, 2003, which explains the legal 
obstacles to the Commission using "regulatory parity" as a basis for decision in the W i r e h e  
H,-oLrdl,a,idproceeding EarthLink explained tha t  regulatory parity is not a substitute for public 
interest considerations Ensuring continued ISP access to BOC networks would be entirely 
reasonable and  would promote greater consumer welfare 

Maintaining C'on7purer 111 access principles on BOCs would be reasonable because ISPs - Menerally do not have access to the cable platform ISPs (including EarthLink) substantially rely 
on ROC DSL services to deliver competitive broadband ISP services to  consumers. Although 
BOCs trail cable i n  broadband market share, much of this is attributable to BOG'  prior business 
decisions to promote other broadband services instead of DSL While EanhLink has suggested 
ways to streamline Conpu/er / / I  requirements, the marketplace for competitive sources of 
broadband iransport is not yet sufficiently developed to substantially reduce or eliminate 
('onymier 11 and Conymwr/f/ non-discriminatory access requirements. 

EarthLink also explained how lSPs provide price competition and a range of competitive 
services that benefit consumers, as well as how consumer access to web content is best ensured 
through rules which ensure continued DSL access for lSPs EarthLink also questioned whether, 
in light of recent decisions, there is a compelling basis for BOC regulatory relief in the Wirellne 
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Hroadbaiid proceeding 

On the same day, the undersigned met with lessica Rosenworcel, Legal Advisor to  
Commissioner Copps, to discuss EarthLink’s position in the Wiveline Broadband proceeding. 
The paflies discussed the EarthLink expur fe  lctter filed March 24, 2003, explaining the legal 
obstacles to the Commission using “regulatory parity” as a basis for decision in this proceeding. 
In  response to a question, EarthLink explained its concerns that wholesale DSL services were 
overpriced and referenced its Ociober 2, 2002 expar& in the proceeding dealing with Verizon’s 
now-withdrawn Transmittal IL’o 232 That document was also filed for the record in this 
proceedins (CC Dkt. 02-33) as a n  attachment to EaflhLink’s October 28, 2002 exparre notice. 
EarthLink also discussed and provided a copy of its March 19, 2003 ewparfe letter in this 
proceeding (CC Dkt 02-33) rebutting SBC’s argument that the realization of consumer benefits is 
independent of whether there is coinpetition among DSL-based lSPs 

On the same day, Dave Baker and the undersigned met with Christopher Libertelli, Legal 
Advisor to Chairman Powell, to discuss fhe Wirehie Broudba/7d proceeding. The parties 
discussed the EarthLink e x ~ ~ o r f e  letter filed March 24, 2003, explaining the legal obstacles to the 
Commission using “regulatory parity” as a basis for decision in this proceeding. EarthLink also 
discussed and pi~ovided a copy of its March 19, 2003 expm-le letter rebutting SBC’s argument 
tha t  the realization of consumer benetits is independent of whether there is competition among 
DSL-based ISPs EarthLink provided a copy of the attached document entitled “Recent 
Awards ’’ Finally, the parties discussed the potential implications of a decision to attempt to 
regulate wholesale DSL service provided to independent ISPs under Title 1 of the 
Communications ACI, including the possible curtailment of  competifion in the provision of 
broadband Internet access services 

Pursuant to Section 1 1206(b)(2) of the Commission’s Rules, eight copies ofthis Notice 
are being provided to you for inclusion in the public record in the above-captioned proceedings. 
Should you have any  questions, please contact me. 

Qfwi KennethR Bo 
Counsel for EarthLink, lnc 

CC Matthew Drill 
Jessica Rosenworcel 
Christopher Lihenelli 
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a Tie and Highest in Cusronier Saris/arrion Among Did-Up Inrerner S e n k e  Providers - 
1.D. Poiiwr and Associares - EarhLink has received the hghest Rankmg m Cusiomc 
Snusfsruon . imong  Dial-up ISPr and tied in h e  r a n h g  for N g h e s i  Cusiomer Saosfaciio 
~5mong f igi i -Speed ISPs. accordmg io 1.D. Power and ;\ssociaies 2002 Syndcared lniernc 
Senice  Piovider Residenual Cusiomer Sadsfaction Studi,shl 

‘‘‘X:c arc proud io have p n e r e d  ihcse ranlungs in such a prestigious and cusiomer~focuse 
.rud!,” said Karen Gougli. Ea111llink’s execuuve \ ice  prerident of marketing. ‘7.D. Pouw an 
~ i r s o c i a i e r  hat a1u;ayr dcimrd the risndard for erceuence, and rhese ranhngs oncc a@ 

demunrirait  out commiimeni IO p r o \ i d n p  ihe yen besi lniernei experience 10 our  subscribers.’ 

I L) I’oiirr ~ m l  11wcmc1 2002 5 w ~ J i r i i c d  lnikmri S c n ~ c r  Prouder Rrridmual Curiorner Saurlacnon Siud!3L’. Stud 
v,nJuried 3monc nn~ion3l 2nd r t ~ p o n a l  I 9  s 2nd b i v d  c m  4.12’) rc;pon.rs 
2002 CNET Edirors’ Choice Auard - Cimg EarihLink’r (Kasdaq: ELNh3 “cool iook ani 
rFlialilLn~.” C N E T  f o r  rhr durd cnnrecurive ?car har awarded lop honors IO EanhLmk in i r  
annual WI-WW o i l n i e r n r ~  .rn,ce providers O W ) .  

nn7~.1dp<i\i~.rrr,m 

I n  an arnclc nilrd Diolrng for dollom UP aompareJur mqor diol-up ISPI, CNET wnier 
” . .  L a r i l L d  yi: ou r  nod a r  i h e  besi among dic major dial-up ISPs. Why? The sen’lce help 
I O U  yci  siaried. ihen nirp? mrnbl! oui of ihe way. 11 offers easy-lo-use iools and doesn’t pesle 
1011 v i i h  ads or spHm 3 n d .  io iop ii  off, E a r i l h b  provides hghly retiable senice ani 
rurpnsmgl! sood  support lor a reasonable 122 a monrh.” 

2002 Zjff Davis S m a r  Business “Five-Srar Award”- EarthLmk has recewcd die only five 
.iar i a i l n e  among In i emc i  i rn- i re  providers (ISP) irom the e l i o r s  of ZIJDLW~I Smmi Bujinm 
The magarlne relrcird i h e  .iil;lnia~baied 1SP as iis “iop pick,” c i m g  EarthLmk’s eas! 
~ i i i a l l a ~ o n .  nhundanrr o i  local -arcerr d a l ~ u p  numbers and array of broadband choices 
~ncludmp cilble. 1X.  and +ilirllii~ h&.pred access. In a rewew oded Deoihmorrh: lnernrl Srrurr 
Dmnbirr. Gordon Bans \vniec; ‘ T i e  h-ei: h c  \\:a? you wan1 11. . . .  Remarkabl! simple I O  msrall,’ 
md “ l - a ~ i e s i  nme for a 1 A f B  dounload uiih a 56Kbpr connection ’’ 

4 , I j  D o m  .I mor7 Bu.vn~rr  5-8,m A w r d  L q o  ,I o rrodernork o(Ztf DouiI PdIishi;4 HuldiqJ In r .  
!001 Mobile Compuring’s “‘Firsr Class Award”- The! wriie, “Once a g h ,  our  Fusl Class 
i u a r d  gee: IO  Z a r i l l l m h .  hui no1 jusi ior p r o d m g  a fasi and reliable connecdon io ihc 
nir rne i  ~ i i h o u i  pop-up ads. n u s  ~niernaoonal 1SP has rounded oui irs o f f ehgs  by addmg m’c 
lncmg plans, and mort mpor ian i ;  hy supporung a u ide  varien ofuireless-access de\ices.” 

’000 Mobile Cornpuring’s Brsr ISP Award - Rorh EarihLd and h h n d S p h g  were named 
lesi Iniemei sen ice  p r o u d e r  m Hob& Compuung’r ed~rorial relieu,. ‘Based on these faclors 
abihh~ i o  connrcl IO  ihc Inicrnei in a \--aden of way? and h c  ume ii look IO  connec~] ,  TWO 

o m p a n r r  uhich >re soon io he on?. came oui on iop.” 
’001 lnrrr@crii,e IPeeh-’s “Top Jnrrmer Senice Proiider”Award - For he recond year II] 
m u .  i7ar ihl .d  was honored a,ih anorher auard from I n ~ r r f i c u \ ~ r  . week. f i s  !car. IT 

ianapcrs raied EarhLinl ,  die “Top Initrnei Senice  Provider” in a runje~.  “KO lniernei r en ice  
io \ ide r  IS more dcsrn-mp oi  a iop rpoi in the 1SP caiegon ihan E a r h h b  . . Number  one 
ghi r  hard io become a rral a l icmame io .imenca O n h e  ’’ 
001 ZiffDal is  Sinarr nnsinrc.c’ “Bor d r h e  B e s r ” A a ~ d  - F o m e r l r  PC Cornp~~i ,~ ,  2, j  

Damr JmoO Hliviirir ~? lqy ; i i i i  awarded Earih1.d 11s second riraighi 3n.P award for hesl ]SP 
h h l k  I!2rlhLinL Eli. w n :  in,imrd il \Xrb Horune  hnahsi .  Thr magazine UnleB “ E a r l h l j n k ]  , . ,  
lome? m firs1 place (nr ea si^ ac~cecr 10  ilir S e i  from lusi aboui an!?vhere m !he 50 siaiec . . .  \Thai 
dqc rorild ~ rou  wani: 


